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(3) Publicly traded distributing corpora-
tions. If the class of stock or securities
of the distributing corporation (in re-
spect to which stock or securities of
the controlled corporation are distrib-
uted) is regularly traded on a qualified
exchange or other market (as defined
in paragraph (d)(4) of this section),
then the distributing corporation may
only rebut the presumption contained
in paragraph (d)(1) of this section as de-
scribed in this paragraph (d)(3).

(i) Five percent shareholders. A pub-
licly traded distributing corporation
may only rebut the presumption con-
tained in paragraph (d)(1) of this sec-
tion with respect to distributees that
are five percent shareholders of the
class of stock or securities of the dis-
tributing corporation (in respect to
which stock or securities of the con-
trolled corporation are distributed) by
identifying the qualified U.S. persons
to which controlled corporation stock
or securities were distributed and by
certifying the amount of stock or secu-
rities that were distributed to the
qualified U.S. persons. A five percent
shareholder is a distributee who is re-
quired under U.S. securities laws to file
with the Securities and Exchange Com-
mission (SEC) a Schedule 13D or 13G
under 17 CFR 240.13d-1 or 17 CFR
240.13d-2, and provide a copy of same to
the distributing corporation under 17
CFR 240.13d-7.

(ii) Other distributees. A distributing
corporation that has made a distribu-
tion described in paragraph (d)(3) of
this section may rebut the presump-
tion contained in paragraph (d)(1) of
this section with respect to
distributees that are not five percent
shareholders (as defined in this para-
graph (d)(3)) by relying on and pro-
viding a reasonable analysis of share-
holder records and other relevant infor-
mation that demonstrates a number of
distributees that are qualified U.S. per-
sons. Taxpayers may rely on such anal-
ysis, unless it is subsequently deter-
mined that there are actually fewer
distributees who are qualified U.S. per-
sons than were demonstrated in the
analysis.

(4) Qualified exchange or other market.
For purposes of paragraph (d) of this
section, the term qualified exchange or
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other market means, for any taxable
year—

(i) A national securities exchange
which is registered with the SEC or the
national market system established
pursuant to section 11A of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78f); or

(ii) A foreign securities exchange
that is regulated or supervised by a
governmental authority of the country
in which the market is located and
which has the following characteris-
tics—

(A) The exchange has trading vol-
ume, listing, financial disclosure, and
other requirements designed to prevent
fraudulent and manipulative acts and
practices, to remove impediments to
and perfect the mechanism of a free
and open market, and to protect inves-
tors; and the laws of the country in
which the exchange is located and the
rules of the exchange ensure that such
requirements are actually enforced;
and

(B) The rules of the exchange ensure
active trading of listed stocks.

(e) Reporting under section 6038B. See
the regulations under section 6038B for
reporting requirements for distribu-
tions under this section.

(f) Effective date. This section shall be
applicable to distributions occurring in
taxable years ending after August 8,
1999.

[T.D. 8834, 64 FR 43076, Aug. 9, 1999; 65 FR
14467, Mar. 3, 2000]

§1.367(e)-2 Distributions described in
section 367(e)(2).

(a) Purpose and scope—(1) In general.
This section provides rules requiring
gain and loss recognition by a corpora-
tion on its distribution of property to a
foreign corporation in a complete lig-
uidation described in section 332. Para-
graph (b)(1) of this section contains the
general rule that gain and loss are rec-
ognized when a domestic corporation
makes a distribution of property in
complete liquidation under section 332
to a foreign corporation that meets the
stock ownership requirements of sec-
tion 332(b) with respect to stock in the
domestic corporation. Paragraph (b)(2)
of this section provides the only excep-
tions to the gain and loss recognition
rule of paragraph (b)(1) of this section.
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Paragraph (b)(3) of this section refers
to other consequences of distributions
described in paragraphs (b)(1) and (2) of
this section. Paragraph (c)(1) of this
section contains the general rule that
gain and loss are not recognized when a
foreign corporation makes a distribu-
tion of property in complete liquida-
tion under section 332 to a foreign cor-
poration that meets the stock owner-
ship requirements of section 332(b) with
respect to stock in the foreign liqui-
dating corporation. Paragraph (c)(2) of
this section provides the only excep-
tions to the nonrecognition rule of
paragraph (c)(1) of this section. Para-
graph (c)(3) of this section refers to
other consequences of distributions de-
scribed in paragraphs (c)(1) and (2) of
this section. Paragraph (d) of this sec-
tion contains an anti-abuse rule. Fi-
nally, paragraph (e) of this section
specifies the effective date for the rules
of this section. The rules of this sec-
tion are issued pursuant to the author-
ity conferred by section 367(e)(2).

(2) Nonapplicability of section 367(a).
Section 367(a) shall not apply to a com-
plete liquidation described in section
332 by a domestic liquidating corpora-
tion into a foreign corporation that
meets the stock ownership require-
ments of section 332(b).

(b) Distribution by a domestic corpora-
tion—(1) General rule—(i) Recognition of
gain and loss. If a domestic corporation
(domestic liquidating) makes a dis-
tribution of property in complete lig-
uidation under section 332 to a foreign
corporation (foreign distributee) that
meets the stock ownership require-
ments of section 332(b) with respect to
stock in the domestic liquidating cor-
poration, then—

(A) Pursuant to section 367(e)(2), sec-
tion 337(a) and (b)(1) shall not apply;
and

(B) The domestic liquidating corpora-
tion shall recognize gain or loss on the
distribution of property to the foreign
distributee, except as provided in para-
graph (b)(2) of this section.

(if) Operating rules—(A) General rule.
Except as provided in paragraphs
(b)(1)(i1) (B) and (C) of this section, the
rules contained in section 336 will
apply to the gain and loss recognized
pursuant to this section.
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(B) Overall loss limitation—(1) Overall
loss limitation rule. Loss in excess of
gain from the distribution shall not be
recognized. If realized losses exceed
recognized losses, the losses shall be
recognized on a pro rata basis with re-
spect to the realized loss attributable
to each distributed loss asset in the
category of assets (i.e., capital or ordi-
nary) to which the realized but unrec-
ognized loss relates. For additional
limitations on the recognition of
losses, see, e.g., section 1211.

(2) Example. The following example il-
lustrates the overall loss limitation
rule, the pro rata loss allocation meth-
od, and the general capital loss limita-
tion rule in section 1211(a):

Example. F, a foreign corporation, owns all
stock of US1, a domestic corporation. US1
owns the following capital assets: Asset A,
which has a fair market value of $100 and an
adjusted basis of $40; Asset B, which has a
fair market value of $60 and an adjusted
basis of $80; and, Asset C, which has a fair
market value of $40 and an adjusted basis of
$100. US1 also owns the following business
assets that will generate ordinary income (or
loss) upon disposition: Asset D, which has a
fair market value of $100 and an adjusted
basis of $40; Asset E, which has a fair market
value of $60 and an adjusted basis of $100;
and, Asset F, which has a fair market value
of $40 and an adjusted basis of $80. US1
liquidates into F and distributes all assets to
F in liquidation. None of the assets qualify
for nonrecognition under paragraph (b)(2) of
this section. US1’s total realized capital loss
is $80, but it may only recognize $60 of that
loss. See section 1211(a). US1’s total realized
ordinary loss is $80, but it may only recog-
nize $60 of that loss. See paragraph
(b)) (i1)(B)(1) of this section. US1 will allo-
cate $15 (60 X .25) of the recognized capital
loss to Asset B and will allocate the remain-
ing $45 (60 X .75) of recognized capital loss to
Asset C. See paragraph (b)(1)(ii)(B)(1) of this
section. US1 will allocate $30 (60 X .50) of the
recognized ordinary loss to Asset E and will
allocate the remaining $30 (60 X .50) to Asset
F. See paragraph (b)(1)(ii)(B)(1) of this sec-
tion.

(C) Special rules for built-in gains and
losses attributable to property received in
liquidations and reorganizations. Built-in
losses attributable to property received
in a transaction described in sections
332 or 361 (during the two-year period
ending on the date of the distribution
in liquidation covered by this section)
shall not offset gain from property not
received in the same transaction.
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Built-in gains attributable to property
received Iin a transaction described in
sections 332 or 361 (during the two-year
period ending on the date of the dis-
tribution in liquidation covered by this
section) shall not be offset by a loss
from property not received in the same
transaction. Built-in gain or loss is
that amount of gain or loss on property
that existed at the time the domestic
liquidating corporation acquired such
property. See sections 336(d) and 382 for
additional limitations on the recogni-
tion of losses.

(iii) Distribution of partnership inter-
est—(A) General rule. If a domestic cor-
poration distributes a partnership in-
terest (whether foreign or domestic) in
a distribution described in paragraph
(b)(1)(i) of this section, then for pur-
poses of applying this section the do-
mestic liquidating corporation shall be
treated as having distributed a propor-
tionate share of partnership property.
Accordingly, the applicability of the
recognition rules of paragraphs (b)(1)
(i) and (ii) of this section, and of any
exception to recognition provided in
this section shall be determined with
reference to the partnership property,
rather than to the partnership interest
itself. Where the partnership property
includes an interest in a lower-tier
partnership, the applicability of any
exception with respect to the interest
in the lower-tier partnership shall be
determined with reference to the
lower-tier partnership property. In the
case of multiple tiers of partnerships,
the applicability of an exception shall
be determined with reference to the
property of each partnership, applying
the rule contained in the preceding
sentence. A domestic liquidating cor-
poration’s proportionate share of part-
nership property shall be determined
under the rules and principles of sec-
tions 701 through 761 and the regula-
tions thereunder.

(B) Gain or loss calculation. [Reserved]

(C) Basis adjustments. The foreign dis-
tributee corporation’s basis in the dis-
tributed partnership interest shall be
equal to the domestic liquidating cor-
poration’s basis in such partnership in-
terest immediately prior to the dis-
tribution, increased by the amount of
gain and reduced by the amount of loss
recognized by the domestic liquidating
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corporation on the distribution of the
partnership interest. Solely for pur-
poses of sections 743 and 754, the for-
eign distributee corporation shall be
treated as having purchased the part-
nership interest for an amount equal to
the foreign corporation’s adjusted basis
therein.

(D) Publicly traded partnerships. The
distribution by a domestic liquidating
corporation of an interest in a publicly
traded partnership that is treated as a
corporation for U.S. income tax pur-
poses under section 7704(a) shall not be
subject to the rules of paragraphs
(b)(1)(iii) (A) and (B) of this section. In-
stead, the distribution of such an inter-
est shall be treated in the same manner
as a distribution of stock. Thus, a
transfer of an interest in a publicly
traded partnership that is treated as a
U.S. corporation for U.S. income tax
purposes shall be treated in the same
manner as stock in a domestic corpora-
tion, and a transfer of an interest in a
publicly traded partnership that is
treated as a foreign corporation for
U.S. income tax purposes shall be
treated in the same manner as stock in
a foreign corporation.

(2) Exceptions—(i) Distribution of prop-
erty used in a U.S. trade or business—(A)
Conditions for nonrecognition. A domes-
tic liquidating corporation shall not
recognize gain or loss under paragraph
(b)(1) of this section on its distribution
of property (including inventory) used
by the domestic liquidating corpora-
tion in the conduct of a trade or busi-
ness within United States, if—

(1) The foreign distributee corpora-
tion, immediately thereafter and for
the ten-year period beginning on the
date of the distribution of such prop-
erty, uses the property in the conduct
of a trade or business within the
United States;

(2) The domestic liquidating corpora-
tion attaches the statement described
in paragraph (b)(2)(i)(C) of this section
to its U.S. income tax returns for the
taxable years that include the distribu-
tions in liquidation; and

(3) The foreign distributee corpora-
tion attaches a copy of the property de-
scription contained in paragraph
(b)(2)(1)(C)(2) of this section to its U.S.
income tax return for the tax year that
includes the date of distribution.
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(B) Qualifying property. Property is
used by the foreign distributee corpora-
tion in the conduct of a trade or busi-
ness in the United States within the
meaning of this paragraph (b)(2)(i) only
if all income from the use of the prop-
erty and all income or gain from the
sale or exchange of the property would
be subject to taxation under section
882(a) as effectively connected income.
Also, stock held by a dealer as inven-
tory or for sale in the ordinary course
of its trade or business shall be treated
as inventory and not as stock in the
hands of both the domestic liquidating
corporation and the distributee foreign
corporation. Notwithstanding the fore-
going, the exception provided in this
paragraph (b)(2)(i) shall not apply to
intangibles  described in  section
936(h)(3)(B).

(C) Required statement. The statement
required by paragraph (b)(2)(i)(A) of
this section shall be entitled “Required
Statement under §1.367(e)-2(b)(2)(i)”
and shall be prepared by the domestic
liquidating corporation and signed
under penalties of perjury by an au-
thorized officer of the domestic liqui-
dating corporation and by an author-
ized officer of the foreign distributee
corporation. The statement shall con-
tain the following items:

(1) Declaration and certification. A dec-
laration that the distribution to the
foreign distributee corporation is one
to which the rules of this paragraph
(b)(2)(1) apply and a certification that
the domestic liquidating corporation
and the foreign distributee corporation
agree to all of the terms and conditions
set forth in this paragraph (b)(2)(i).

(2) Property description. A description
of all property distributed by the do-
mestic liquidating corporation (irre-
spective of whether the property quali-
fies for nonrecognition). Such descrip-
tion shall be entitled “Master Property
Description” and shall identify the
property that continues to be used by
the foreign distributee corporation in
the conduct of a trade or business with-
in the United States, including the lo-
cation, adjusted basis, estimated fair
market value, a summary of the meth-
od (including appraisals if any) used for
determining such value, and the date of
distribution of such items of property.
The description shall also identify the
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property excepted from gain recogni-
tion under paragraphs (b)(2)(ii) and (iii)
of this section.

(3) Distributee identification. An iden-
tification of the foreign distributee
corporation, including its name and ad-
dress, taxpayer identification number,
residence, and place of incorporation.

(4) Treaty benefits waiver. With re-
spect to property entitled to non-
recognition pursuant to this paragraph
(b)(2)(1), a declaration by the foreign
distributee corporation that it irrev-
ocably waives any right under any
treaty (whether or not currently in
force at the time of the liquidation) to
sell or exchange any item of such prop-
erty without U.S. income taxation or
at a reduced rate of taxation, or to de-
rive income from the use of any item of
such property without U.S. income tax-
ation or at a reduced rate of taxation.

(5) Statute of limitations extension. An
agreement by the domestic liquidating
corporation and the foreign distributee
corporation to extend the statute of
limitations on assessments and collec-
tions (under section 6501) with respect
to the domestic liquidating corpora-
tion on the distribution of each item of
property until three years after the
date on which all such items of prop-
erty have ceased to be used in a trade
or business within the United States,
but in no event shall the extension be
for a period longer than 13 years from
the filing of the original U.S. income
tax return for the taxable year of the
last distribution of any such item of
property. The agreement to extend the
statute of limitation shall be executed
on a Form 8838, “Consent to Extend the
Time to Assess Tax Under Section 367—
Gain Recognition Agreement.”

(D) Failure to file statement. If a do-
mestic liquidating corporation that
would otherwise qualify for non-
recognition on the distribution of prop-
erty under this paragraph (b)(2)(i) fails
to file the statement described in para-
graph (b)(2)(i)(C) of this section or files
a statement that does not comply with
the requirements of paragraph
(b)(2)(1)(C) of this section, the Commis-
sioner may treat the domestic liqui-
dating corporation as if it had claimed
nonrecognition under this paragraph
(b)(2)(1) and met all the requirements
of paragraph (b)(2)(i)(C) of this section,
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if such treatment is necessary to pre-
vent the domestic liquidating corpora-
tion or the foreign distributee corpora-
tion from otherwise deriving a tax ben-
efit by such failure.

(E) Operating rules. By the domestic
liquidating corporation’s claiming non-
recognition under this paragraph
(b)(2)(I) and filing a statement de-
scribed in paragraph (b)(2)(i)(C) of this
section, the domestic liquidating cor-
poration and the foreign distributee
corporation agree to be subject to the
rules of this paragraph (b)(2)(i)(E).

(1) Gain or loss recognition by the for-
eign distributee corporation—(i) Taxable
dispositions. If, within the ten-year pe-
riod from the date of a distribution of
qualifying property, the foreign dis-
tributee corporation disposes of any
qualifying property in a transaction
subject to tax under section 882(a),
then the foreign distributee corpora-
tion shall recognize such gain (or loss)
and properly report it on a timely filed
U.S. income tax return. If the foreign
distributee corporation recognizes gain
(or loss) under this paragraph
(b)(2)(1)(E)(1)(i) and properly reports
such gain (or loss) on its U.S. income
tax return, then the domestic liqui-
dating corporation shall not recognize
gain attributable to such property
under paragraph (b)(2)(i)(E)(2) of this
section.

(ii) Other triggering events. If, within
the ten-year period from the date of
distribution, any qualifying property
ceases to be used by the foreign dis-
tributee corporation in the conduct of
a trade or business in the United
States (other than by reason of a tax-
able disposition described in paragraph
(b)(2)(M)(E)(1)(i) of this section, a non-
triggering event described in paragraph
(b)(2)(1)(E)(4) of this section, or a non-
triggering transfer described in para-
graph (b)(2Q)(i)(E)(5) of this section),
then the foreign distributee corpora-
tion shall recognize gain (but not loss)
attributable to such property and prop-
erly report it on a timely filed U.S. in-
come tax return. If the foreign dis-
tributee corporation properly reports
gain under this paragraph (or if such
qualified property is not gain property
on the date that it ceases to be used in
the foreign distributee corporation’s
U.S. trade or business), then the do-
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mestic liquidating corporation shall
not recognize gain attributable to such
property under paragraph (b)(2)(i)(E)(2)
of this section. The gain recognized
under this paragraph (b)2)(i)(E)(1)(ii)
shall be an amount equal to the fair
market value of the property on the
date it ceases to be used in the foreign
distributee corporation’s U.S. trade or
business less the foreign distributee
corporation’s adjusted basis in such
property.

(2) Gain recognition by the domestic lig-
uidating corporation—(i) General rule. If,
within the ten-year period from the
date of distribution, any qualifying
property described in paragraph
(b)(2)(1)(B) of this section ceases to be
used by the foreign distributee corpora-
tion (or a qualifying transferee de-
scribed in paragraph (b)(2)(i)(E)(5) of
this section) in the conduct of a trade
or business in the United States for
any reason (including but not limited
to the sale or exchange of such prop-
erty or the removal of the property
from conduct of the trade or business),
then, except to the extent gain (or loss)
is recognized under paragraph
(b)(1)(I)(E)(1) of this section, the do-
mestic liquidating corporation shall
recognize the gain (but not loss) real-
ized but not recognized upon the initial
distribution of such item of property.
The domestic liquidating corporation
shall recognize gain pursuant to this
paragraph  (b)(2)(I)(E)(2)(i) on the
amended U.S. income tax return de-
scribed in paragraph (b)(2)(i)(E)(2)(ii) of
this section.

(i) Amended return. If gain recogni-
tion is required pursuant to paragraph
(b)(2)(1)(E)(2)(i) of this section, the for-
eign distributee corporation shall file
an amended U.S. income tax return on
behalf of the domestic liquidating cor-
poration for the year of the distribu-
tion of such item of property. On the
amended return, the domestic liqui-
dating corporation may use any losses
(or credits) existing in the year of the
distribution to offset the gain recog-
nized pursuant to paragraph
(b)(2)(M)(E)(2)(i) of this section (or the
tax thereon), provided that the losses
(or credits) were otherwise available in
the year distribution and were not used
in another year. The amended return
shall be filed no later than the due date
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(including extensions) for the return of
the foreign distributee corporation for
the taxable year in which the property
ceases to be used by the foreign dis-
tributee corporation in the conduct of
a trade or business in the United
States.

(iii) Interest. If the domestic liqui-
dating corporation owes additional tax
pursuant to paragraph (b)(2Q)(i)(E)(2)(i)
of this section for the year of liquida-
tion, then interest must be paid on
that amount at the rates determined
under section 6621. The interest due
will be calculated from the due date of
the domestic liquidating corporation’s
U.S. income tax return for the year of
the distribution to the date on which
the additional tax for that year is paid.

(iv) Joint and several liability. The for-
eign distributee corporation shall be
jointly and severally liable for any tax
owed by the domestic liquidating cor-
poration as a result of the application
of this section, and shall succeed to the
domestic liquidating corporation’s
agreement to extend the statute of lim-
itations on assessments and collections
under section 6501.

(3) Schedule for property no longer used
in a U.S. trade or business. If qualifying
property (other than inventory) ceases
to be used by the foreign distributee
corporation in the conduct of a U.S.
trade or business in the ten-year period
beginning on the date of distribution of
such property from the domestic liqui-
dating corporation to the foreign dis-
tributee corporation, then the foreign
distributee corporation shall list on a
separate schedule (attached to its U.S.
income tax return for the year of ces-
sation) all such qualifying property.
For purposes of this paragraph
(b)(2)(1)(E)(3), property ceases to be
used in a U.S. trade or business when-
ever such property is sold, exchanged,
or otherwise removed from the U.S.
trade or business, irrespective of
whether the domestic liquidating cor-
poration filed an amended return under
paragraph (b)(2)(i)(E)(2) of this section,
and irrespective of whether the prop-
erty ceases to be used in the foreign
distributee corporation’s U.S. trade or
business by virtue of a nontriggering
event described in paragraph
(b)(2)(1)(E)(4) of this section or a non-
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triggering transfer described in para-
graph (b)(2)(i)(E)(5) of this section.

(4) Nontriggering events—(i) Conver-
sions, certain exchanges, and abandon-
ment. Gain (or loss) under this para-
graph (b)(2)(i)(E) shall not be triggered
if qualifying property described in
paragraph (b)(2)(i)(B) of this section is
involuntarily converted into, or ex-
changed for, similar qualifying prop-
erty used in the conduct of a trade or
business in the United States, to the
extent such conversion or exchange
qualifies for nonrecognition under sec-
tion 1033 or 1031. Also, the abandon-
ment or disposal of worthless or obso-
lete property shall not trigger gain (or
loss) under this paragraph (b)(2)(i)(E).

(if) Amendment to Master Property De-
scription. If the foreign distributee cor-
poration acquires replacement prop-
erty by virtue of a conversion or ex-
change of the qualifying property
under this paragraph (b)(2)(i)(E)(4),
then the foreign distributee corpora-
tion shall attach to its U.S. income tax
return for the year of the acquisition
such replacement property a schedule
entitled “Amendment to Master Prop-
erty Description Required by §1.367(e)-
2(b)(2)(i)” that lists the replacement
property and the property being re-
placed.

(5) Nontriggering transfers to qualified
transferees. Gain (or loss) under this
paragraph (b)(2)(i)(E) will not be trig-
gered if qualifying property described
in paragraph (b)(2)(i)(B) of this section
is transferred to another person (quali-
fied transferee) in a transaction quali-
fying for nonrecognition under the In-
ternal Revenue Code (other than trans-

actions  described in  paragraphs
b)()(I)(E)(4)(i) and (c)(1) of this sec-
tion), if—

(i) The qualified transferee (and all
other subsequent qualified transferees),
immediately thereafter and for the
ten-year period beginning on the date
of the initial distribution of such quali-
fying property from the domestic liqui-
dating corporation to the foreign dis-
tributee corporation, uses the property
in the conduct of a trade or business in
the United States;

(i) The foreign distributee corpora-
tion (or its successor in interest) pre-
pares and attaches to its U.S. income
tax return for the year of transfer a
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statement entitled “Required State-
ment under §1.367(e)-2(b)(2)(i)(E)(5) for
Property Transferred to a Qualified
Transferee” that is signed under pen-
alties of perjury by an authorized offi-
cer of the foreign distributee corpora-
tion and by a person similarly author-
ized by the qualified transferee;

(iii) The statement described in para-
graph (b)(2)(i)(E)(5)(ii) of this section
shall contain a description of all quali-
fying property transferred by the for-
eign distributee corporation (or quali-
fied transferee) to the qualified trans-
feree (or subsequent qualified trans-
feree);

(iv) The statement described in para-
graph (b)(2)(i)(E)(5)(ii) of this section
shall also contain an identification of
the qualified transferee (or subsequent
qualified transferee), including its
name and address, taxpayer identifica-
tion number, residence, and place of in-
corporation (if applicable);

(v) The statement described in para-
graph (b)(2)(i)(E)(5)(ii) of this section
shall also contain a declaration by the
qualifying transferee (or subsequent
qualifying transferee) that it irrev-
ocably waives any right under any
treaty (whether or not currently in
force at the time of the liquidation) to
sell or exchange any item of such prop-
erty without U.S. income taxation or
at a reduced rate of taxation, or to de-
rive income from the use of any item of
such qualifying property without U.S.
income taxation or at a reduced rate of
taxation; and

(vi) A declaration that the transfer to
the qualifying transferee (or subse-
quent qualifying transferee) is one to
which the rules of this paragraph
(b)(2)(M)(E)(5) apply and a certification
that the foreign distributee corpora-
tion (or its successor in interest) and
the qualifying transferee (or subse-
quent qualifying transferee) agree to
all of the terms and conditions set
forth in paragraph (b)(2)(i)(E)(1) of this
section, replacing “foreign distributee
corporation” with “qualifying trans-
feree” and replacing references to “sec-
tion 882(a)” with “section 871(b)” (as the
case may be).

(ii) Distribution of certain U.S. real
property interests. A domestic liqui-
dating corporation shall not recognize
gain (or loss) under paragraph (b)(1) of
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this section on the distribution of a
U.S. real property interest (other than
stock in a former U.S. real property
holding corporation that is treated as a
U.S. real property interest for five
years under section 897(c)(1)(A)(ii)). If
property distributed by the domestic
liquidating corporation is a U.S. real
property interest that qualifies for
nonrecognition under this paragraph
(b)(2)(ii) in addition to nonrecognition
provided by paragraph (b)(2)(i) of this
section, then the domestic liquidating
corporation shall secure nonrecogni-
tion pursuant to this paragraph
(b)(2)(i1) and not pursuant to the provi-
sions of paragraph (b)(2)(i) of this sec-
tion.

(iii) Distribution of stock of domestic
subsidiary corporations—(A) Conditions
for nonrecognition. A domestic liqui-
dating corporation shall not recognize
gain or loss under paragraph (b)(1) of
this section on a distribution of stock
of an 80 percent domestic subsidiary
corporation, if the domestic liqui-
dating corporation attaches a state-
ment described in paragraph
(b)(2)(iii)(D) of this section to its U.S.
income tax return for the year of the
distribution of such stock. For pur-
poses of this paragraph (b)(2)(iii), a cor-
poration is an 80 percent domestic sub-
sidiary corporation, if—

(1) The subsidiary corporation is a
domestic corporation (but not a foreign
corporation that has made an election
under section 897(i) to be treated as a
U.S. corporation for purposes of section
897);

(2) The domestic liquidating corpora-
tion owns (directly and without regard
to paragraph (b)(1)(iii) of this section)
at least 80 percent of the total voting
power of the stock of such corporation;
and

(3) The domestic liquidating corpora-
tion owns (directly and without regard
to paragraph (b)(1)(iii) of this section)
at least 80 percent of the total value of
all stock of such corporation.

(B) Exceptions when the liquidating
corporation is a U.S. real property hold-
ing corporation. If the domestic liqui-
dating corporation is a U.S. real prop-
erty holding corporation (as defined in
section 897(c)(2)) at the time of liquida-
tion (or is a former U.S. real property
holding corporation the stock of which
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is treated as a U.S. real property inter-
est for five years under section
897(c)(1)(A)(ii)), then the exception in
paragraph (b)(2)(iii)(A) of this section
shall apply only to the distribution of
stock of an 80 percent domestic sub-
sidiary corporation that is a U.S. real
property holding corporation (as de-
fined in section 897(c)(2)) at the time of
the liquidation and immediately there-
after.

(C) Anti-abuse rule. (1) The exception
in paragraph (b)(2)(iii)(A) of this sec-
tion shall not apply, if a principal pur-
pose of the distribution of the 80 per-
cent domestic subsidiary corporation’s
stock is the avoidance of U.S. tax that
would have been imposed on the domes-
tic liquidating corporation’s disposi-
tion of such stock when taken together
to an unrelated party. A distribution
may have a principal purpose of tax
avoidance even though the tax avoid-
ance purpose is outweighed by other
purposes (when taken together or sepa-
rately).

(2) For purposes of paragraph
(b)(2)(1i1)(C)(1) of this section, a dis-
tribution of stock of the 80 percent do-
mestic subsidiary corporation will be
deemed to have been made pursuant to
a plan, one of the principal purposes of
which was the avoidance of U.S. tax, if
the foreign distributee corporation dis-
poses of (whether in a recognition or
nonrecognition transaction) any such
stock within two years of such dis-
tribution. The rule in this paragraph
(b)(2)(ii1)(C)(2) will not apply if the for-
eign distributee corporation can dem-
onstrate to the satisfaction of the
Commissioner that the avoidance of
U.S. tax was not a principal purpose of
the liguidation.

(D) Required statement. The statement
required by paragraph (b)(2)(iii)(A) of
this section shall be entitled “Required
Statement under §1.367(e)-2(b)(2)(iii)
for Stock of 80 Percent Domestic Sub-
sidiary Corporations” and shall be pre-
pared by the domestic liquidating cor-
poration and shall be signed under pen-
alties of perjury by an authorized offi-
cer of the domestic liquidating cor-
poration and by an authorized officer
of the foreign distributee corporation.
The required statement shall contain a
certification that states that if the for-
eign distributee corporation disposes of
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any stock subject to paragraph
(b)(2)(iii)(A) of this section in a trans-
action described in paragraph
(b)(2)(iii)(C) of this section, then the
domestic liquidating corporation shall
recognize all realized gain attributable
to the distributed stock at the time of
distribution, and the domestic liqui-
dating corporation (or the foreign dis-
tributee corporation on behalf of the
domestic liquidating corporation) shall
file a U.S. income tax return (or
amended U.S. income tax return, as the
case may be) for the year of distribu-
tion reporting the gain attributable to
such stock.

(3) Other consequences—(i) Distributee
basis in property. The foreign dis-
tributee corporation’s basis in property
subject to this paragraph (b) shall be
the same as the domestic liquidating
corporation’s basis in such property
immediately before the liquidation, in-
creased by any gain, or reduced by any
loss recognized by the domestic liqui-
dating corporation on such property
pursuant to paragraph (b)(1) of this sec-
tion.

(i) Reporting under section 6038B. Sec-
tion 6038B and the regulations there-
under apply to a domestic liquidating
corporation’s transfer of property to a
foreign distributee corporation under
section 367(e)(2).

(iii) Other rules. For other rules that
may be applicable, see sections 1248,
897, and 381.

(c) Distribution by a foreign corpora-
tion—(1) General rule—gain and loss not
recognized. If a foreign corporation (for-
eign liquidating) makes a distribution
of property in complete liquidation
under section 332 to a foreign corpora-
tion (foreign distributee) that meets
the stock ownership requirements of
section 332(b) with respect to stock in
the foreign liquidating corporation,
then, except as provided in paragraph
(c)(2) of this section, section 337 (a) and
(b)(1) shall apply and the foreign liqui-
dating corporation shall not recognize
gain (or loss) on the distribution under
section 367(e)(2). If a foreign liqui-
dating corporation distributes a part-
nership interest (whether foreign or do-
mestic), then such corporation shall be
treated as having distributed a propor-
tionate share of partnership property
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in accordance with the principles of
paragraph (b)(1)(iii) of this section.

(2) Exceptions—(i) Property used in a
U.S. trade or business—(A) General rule.
A foreign liquidating corporation (in-
cluding a corporation that has made an
effective election under section 897(i))
that makes a distribution described in
paragraph (c)(1) of this section shall
recognize gain (or loss in accordance
with principles contained in paragraph
(b)(1)(ii) of this section) on the dis-
tribution of qualified property, as de-
scribed in paragraph (b)(2)(i)(B) of this
section (other than U.S. real property
interests), that is used by the foreign
liquidating corporation in the conduct
of a trade or business within the
United States at the time of distribu-
tion.

(B) Ten-year active U.S. business excep-
tion. A foreign liquidating corporation
shall not recognize gain under para-
graph (c)(2)(i)(A) of this section, if—

(1) The foreign distributee corpora-
tion, immediately thereafter and for
the ten-year period beginning on the
date of the distribution of such prop-
erty, uses the property in the conduct
of a trade or business in the United
States;

(2) The foreign distributee corpora-
tion is not entitled to benefits under a
comprehensive income tax treaty (this
requirement shall apply only if the for-
eign liquidating corporation (or prede-
cessor corporation) was not entitled to
benefits under a comprehensive income
tax treaty); and

(3) The foreign liquidating corpora-
tion and foreign distributee corpora-
tion attach the statement described in
paragraph (c)(2)(i)(C) of this section to
their U.S. income tax returns for their
taxable years that include the distribu-
tion.

(C) Required statement. The statement
required by paragraph (c)(2)(i)(B)(3) of
this section shall be entitled “Required
Statement under §1.367(e)-2(c)(2)(i),”
shall be prepared by foreign liquidating
corporation, shall be signed under pen-
alties of perjury by an authorized offi-
cer of the foreign liquidating corpora-
tion and by an authorized officer of the
foreign distributee corporation, and
shall be identical to the statement de-
scribed in paragraph (b)(2)(i)(C) of this
section, except that “§1.367(e)-
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2(c)(2)(i))(B)” shall be substituted for
references to “§1.367(e)-2(b)(2)(i)” and
“foreign liquidating corporation” shall
be substituted for “domestic liqui-
dating corporation” each time it ap-
pears. References in the rules of para-
graph (b)(2)(i)(C) of this section to var-
ious rules in paragraph (b) of this sec-
tion shall be applied as if such ref-
erences were to this paragraph (c).
However, the statement described in
this paragraph (c)(2)(i)(C) shall be
modified as follows:

(1) The foreign distributee corpora-
tion shall not be required to waive its
income tax treaty benefits as required
by §1.367(e)-2(b)(2)(1)(C)(4), unless—

(i) The foreign liquidating corpora-
tion was required to waive its treaty
benefits under paragraph (b)(2)(i)(C)(4)
of this section in connection with the
distribution of such property in a prior
liquidation distribution subject to the
provisions of this section; or (ii) The
foreign distributee corporation is enti-
tled benefits under a treaty to which
the foreign liquidating corporation was
not entitled.

(2) If the foreign distributee is re-
quired to waive treaty benefits because
of paragraph (c)(2)(i)(C)(1)(ii) of this
section, then the foreign distributee
shall only be required to waive benefits
that were not available to the foreign
liquidating corporation (or a prede-
cessor corporation) prior to liquida-
tion.

(3) The property description de-
scribed in paragraph (b)(2)(i)(C)(2) of
this section shall include only the
qualified U.S. trade or business prop-
erty described in paragraph (c)(2)(i) of
this section.

(D) Operating rules. By the foreign
liquidating corporation’s claiming non-
recognition under paragraph (c)(2)(i)(B)
of this section and filing a statement
described in paragraph (c)(2)(i)(C) of
this section, the foreign liquidating
corporation and the foreign distributee
corporation agree to be subject to the
rules of paragraph (c)(2)(i) of this sec-
tion, as well as the rules of paragraphs
b)(2)(1)(D) and (E) of this section. In
applying the rules of paragraphs
(b)(2)(1)(D) and (E) of this section, “for-
eign liquidating corporation” shall be
used instead of “domestic liquidating
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corporation” each time it appears. Ref-
erences in the rules of paragraphs
(b)(2)(1)(D) and (E) of this section to
various rules in paragraph (b) of this
section shall be applied as if such ref-
erences were to this paragraph (c).

(ii) Property formerly used in a United
States trade or business. A foreign liqui-
dating corporation that makes a dis-
tribution described in paragraph (c)(1)
of this section shall recognize gain (but
not loss) on the distribution of prop-
erty (other than U.S. real property in-
terests) that had ceased to be used by
the foreign liquidating corporation in
the conduct of a U.S. trade or business
within the ten-year period ending on
the date of distribution and that would
have been subject to section 864(c)(7)
had it been disposed. Section 864(c)(7)
shall govern the treatment of any gain
recognized on the distribution of assets
described in this paragraph as income
effectively connected with the conduct
of a trade or business within the
United States.

(3) Other consequences—(i) Distributee
basis in property. The foreign dis-
tributee corporation’s basis in property
subject to this paragraph (c) shall be
the same as the foreign liquidating cor-
poration’s basis in such property im-
mediately before the liquidation, in-
creased by any gain, or reduced by any
loss recognized by the foreign liqui-
dating corporation on such property,
pursuant to paragraph (c)(2) of this sec-
tion.

(ii) Other rules. For other rules that
may apply, see sections 367(b) and 381.

(d) Anti-abuse rule. The Commissioner
may require a domestic liquidating
corporation to recognize gain on a dis-
tribution in liquidation described in
paragraph (b) of this section (or treat
the liguidating corporation as if it had
recognized loss on a distribution in lig-
uidation), if a principal purpose of the
liquidation is the avoidance of U.S. tax
(including, but not limited to, the dis-
tribution of a liquidating corporation’s
earnings and profits with a principal
purpose of avoiding U.S. tax). A lig-
uidation may have a principal purpose
of tax avoidance even though the tax
avoidance purpose is outweighed by
other purposes when taken together.

(e) Effective date. This section shall be
applicable to distributions occurring
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on or after September 7, 1999 or, if tax-
payer so elects, to distributions in tax-
able years ending after August 8, 1999.

[T.D. 8834, 64 FR 43077, Aug. 9, 1999; 65 FR
11467, Mar. 3, 2000; as amended by T.D. 9066,
68 FR 39452, July 2, 2003]

SPECIAL RULE; DEFINITIONS

§1.368-1 Purpose and scope of excep-
tion of reorganization exchanges.

(a) Reorganizations. As used in the
regulations under parts I, Il, and Il
(section 301 and following), subchapter
C, chapter 1 of the Code, the terms reor-
ganization and party to a reorganization
mean only a reorganization or a party
to a reorganization as defined in sub-
sections (a) and (b) of section 368. In de-
termining whether a transaction quali-
fies as a reorganization under section
368(a), the transaction must be evalu-
ated under relevant provisions of law,
including the step transaction doc-
trine. But see §§1.368-2 (f) and (k) and
1.338-3(d). The preceding two sentences
apply to transactions occurring after
January 28, 1998, except that they do
not apply to any transaction occurring
pursuant to a written agreement which
is binding on January 28, 1998, and at
all times thereafter. With respect to in-
solvency reorganizations, see part 1V,
subchapter C, chapter 1 of the Code.

(b) Purpose. Under the general rule,
upon the exchange of property, gain or
loss must be accounted for if the new
property differs in a material par-
ticular, either in kind or in extent,
from the old property. The purpose of
the reorganization provisions of the
Code is to except from the general rule
certain specifically described ex-
changes incident to such readjustments
of corporate structures made in one of
the particular ways specified in the
Code, as are required by business ex-
igencies and which effect only a read-
justment of continuing interest in
property under modified corporate
forms. Requisite to a reorganization
under the Internal Revenue Code are a
continuity of the business enterprise
through the issuing corporation under
the modified corporate form as de-
scribed in paragraph (d) of this section,
and (except as provided in section
368(a)(1)(D)) a continuity of interest as
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